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Transfer of detainee on 15 January 2010 to Kabul 

SECRET UK EYES ONLY 



1 



SE C R E T U K EYES O N L Y 

The laci of this iransfei was first explained in a letter from the Treasury Solicitor to the court 
dated 2b January 2010. Given the highly classified nature of the information, it was not 
possible to set out much information in open correspondence, so I now set out further 
information in this closed witness statement. 

As has been explained in evidence already before the court, the Defendant imposed a 
moratorium on transfers of UK captured detainees to Kabul in December 200B, in response 
to problems gaining access to the facility. This moratorium remains in place. However, 
following very careful consideration, the Foreign Secretary and the Minister of State for the 
Armed Forces decided to make an exception to this moratorium in respect of one UK 
captured detainee who was transferred on 15 January 2010 to an arm of the NDS in Kabul 

the counter-terrorist detachment of the NDS). 




The detainee is a senior figure in the »nsi trhennv. involved in attacks on UK and Coalition 
forces and Afghan civilians. 



As the court will be aware, UK Armed Forces now ordinarily transfer all UK captured 
detainees to the NDS in Lashkar Gah, Helmand Province. However, I assessed, after 
receiving reports from UK personnel in theatre and after consultation with other MOD and 
FCO officials that this was not a viable option in respect of this important insurgent 





Not only would this have prevented the Afghan 
insurgent, but it would undermine the status and 



authorities from prosecuting a 
authority of the rule of law in the eyes of the population of Helmand, putting at risk progress 
on one of the key elements of the International community's efforts to support the 
democratically elected government of Afghanistan, as mandated by UN Security Council 



Resolutions. 
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assessment of the risk ol this detainee being seriously mistreated or tortured on on 




assumption that he would be detained by the NDS in^MMtas well as initially in 

We wore mindful of the current moratorium in respect of transfers to the NDS in Kabul. In 
particular, we took into account the reason it had initially been imposed in December 200B 
that is, because we had been concerned about difficulties we were then having obtaining 





access to detainees held by NDS «^ in Kabul. We also took into account the fact that 
the moratorium has been maintained in force following the resolution of those access 
problems because a number of subsequent allegations of mistreatment by NDS 
have been made by detainees, in respect of which investigations are ongoing. We also took 
into account the fact that the named perpetrator in the alleged mistreatment at 
been dismissed, we believe as a result of his behaviour. 

In anticipation of a possible transfer, representations were made by MM Ambassador to 
Afghanistan to NDS Director General Dr Saleh, by letter and in person, underlining the 
imperative need to adhere to the provisions of the Memorandum of Understanding (MOU) 
were this detainee to be transferred (and generally). In response, Dr Saleh gave specific 
reassurances that this detainee would be treated humanely, and that UK officials would be 
given full access to him in accordance with the terms of the MOU between the UK and 
Afghan Governments. This provided reassurance that the earlier concerns over limitations to 
access and the absence of completed investigations into allegations ol mistreatment were 
mitigated. 



Very careful consideration was given by me and my colleagues, both in the MOD and the 
FCO, and then by Ministers, to whether this insurgent would be at real risk of serious 
mistreatment if transferred to the NDS in Kabul. Taking into account the matters set out 
above, the Foreign Secretary and the Minister for Armed Forces each, independently, 
decided that there was not such a risk and that an exception to the moratorium on transfer to 
the NDS in Kabul could accordingly bo made in this case. 

As I have stated, the transfer took place on 15 January and the British Embassy staff in 
Kabul (BEK) made contact with the NDS Liaison Officer on 20 January requesting 
permission to visit soon thereafter. Unfortunately, the chaotic and tragic events following the 
various suicide bomb attacks on Kabul on Monday 18 January made immediate contact with 
the NDS very difficult as many of them were deployed over the next few days to investigate 
the incidents. 



SECRET UK EYES ONLY 



4 



SECRET UK EYES ONLY 



Alter m, s initial ci e ,a y , BEK staff experienced considerable difficulty with gaining access to the 
insurgent despite repeated attempts to arrange a visit. I have annexed to this statement all 
the emails setting out the attempts to arrange a visit. In summary. BEK stall contacted the 
NOS on an almost daily basis and as can be seen from the email from Gemma Paolucci |4 
February 18:20,' on many of these days there were several attempts. There were ? key 
factors which prevented these visits: the firs, being the absence of D, Saleh (the Director 
General of (he NDS) who .was out of country for several days and from whom it transpired 
personal permission was required to gain access to a «Hb» detainee in Kabul. 




On 27 January, BEK were informed that on 20 January the detainee had been transferred to 



NDS (MO* So the visit, once arranged on 14 February, took place at this location 
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The moratorium on the transfer of detainees to the NDS in Kabul remains otherwise in force. 
No detainee will be transferred to the NDS in Kabul other than, as in this case, following a 
decision by Ministers. In the event that the situation arises again where UK Armed Forces 
capture a detainee who cannot effectively be detained and prosecuted other than in Kabul, a 
fresh decision would be made as to the risk of the detainee being subjected to torture or 
serious mistreatment. Any such reconsideration would, of course, take fully into account the 
problems that BEK initially encountered securing access to this detainee, 






It would not be appropriate for me to pre-empt the assessment that would 
have to take place in such circumstances. But I wish to make it clear that we will not transfer 
any detainee to the Afghan authorities if we assess that there is a real risk at the time ol 

transfer that he will be subjected to torture or serious mistreatment. 
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